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  Substance Abuse Treatment 

 Addiction 
Treatment 
Works 
Without 
Opioid 
Substitute—
But Can Jails 
Afford It? 
 By Nicholas Zeman 

 Irish drug company Alker-
mes’ brochure for Vivitrol shows 
a judge advising a young addict. 
The caption reads “Help him gain 
access to treatment.” It’s part of a 
sales push to expand the use of a 
$1,000 per month injection treat-
ment in corrections substance 
abuse programs. 

 America’s opioid epidemic is 
now a well-known fact: more than 
2 million Americans are believed 
to suffer from opioid addiction, 
including 15 percent of the U.S. 
prison population. With arrests, 
overdoses, and relapses at record 
levels, the problem of addiction 
runs head on into an opposing 
problem—the pressure on prisons 
and jails to reduce incarceration 
levels while keeping recidivism 
rates low, too. In response, about 
100 jails in the United States have 
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  What Do We Really Mean by 
“Recidivism” Anyway? 
 By Ed Sweeney* 

 Once an arrest is made, almost every-
thing else done in the criminal justice 
system is evaluated in terms of its posi-
tive or negative impact on “recidivism.” 
Which achieves a lower recidivism rate, a 
sentence of prison or probation? Do treat-
ment or rehabilitative programs lower 
recidivism? Is a jail or prison system 
releasing offenders who exhibit a higher 
or lower recidivism rate than its peers? 

 For a concept so deeply entrenched 
in corrections, one in which we place so 
much of our trust and allow to guide our 
policies and practices, recidivism is actu-
ally a very slippery idea. Recidivism rates 
are pronounced with a degree of certainty 
that may well be unjustifi ed and enthu-
siasm that may be unwarranted. True, 
a recidivism rate is simply a calculated 
number, and math is math, but when I 
hear someone say they’ve crunched the 
numbers and their recidivism rate is such-
and-such, I am at least a little skeptical. 
The reason is simple: arriving at an accu-
rate, reliable, and useful recidivism rate is 
an extremely diffi cult and time-consum-
ing exercise, subject to a wide range of 
assumptions, allowances, and exceptions, 

and which involves people from several 
different departments, over a period of 
years. The intent of this article is not to 
discourage you from trying to apply mea-
sures, but to bring greater understanding 
to the limitations of such declarations 
and the key points to clarify when talking 
about recidivism. In Lehigh County PA 
we started down this road over ten years 
ago and it’s been a decade-long learning 
curve, fi lled with many small adjustments 
and advances derived from identifying and 
addressing missteps along the way. First 
and foremost, the term “recidivism” itself 
is totally meaningless without some fur-
ther context, and like most data gathering 
initiatives the fi rst step is the establish-
ment of defi nitions. 

  First decide, who are we tracking 
and why?  

 The fi rst step in studying recidivism is 
to defi ne the dataset: who are we tracking 
and why? If we’re trying to ascertain how 
long a group of people stayed out of trou-
ble after release from jail, we need to make 
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sure that the individuals in the dataset are 
only those being released directly back 
into the community, and that they are not 
subject to re-incarceration for any preex-
isting open cases. Otherwise you may be 
counting those released to the custody of 
state prisons or other county facilities as 
“successes” and those released on bail for 
prior incidents as “failures.” At Lehigh 
County, we decided not to track those 
who were incarcerated simply for Sum-
mary Offenses, Traffi c Offenses, Failure 
to Pay Domestic Relations, or those who 
were found not guilty or had the underly-
ing charges dismissed. Generally, these 
are not the types of charges that are the 
focus of recidivism studies, and including 
them distorts the population you are mea-
suring and the measurements you take. 
(Although we did not attempt to break 
out charge types we did decide to identify 
offenders with solely Driving Under the 
Infl uence related charges.) 

 Initially, to identify the targeted data-
set, our records staff in concert with our 
IT department had to manually desig-
nate individuals as eligible, and check 
off a specially designed computerized 
data fi eld, when entering discharges into 
the computerized records system. In 
our county we discharge approximately 
7,000 people each year but only between 
1,000 and 1,500 fi t the defi nition for 
inclusion in the dataset: released from jail 
into the community, with no outstanding 

open charges, after having served a term 
of local confi nement for a misdemeanor 
or felony conviction. Infl ating a study 
group by including releases that do not 
fi t the target defi nition is a critical error. 
Even if an agency decides to perform a 
recidivism study based upon a random 
sampling, as compared to comprehen-
sive data, it is still imperative to ensure 
the sample is selected from within the 

defi ned dataset. If a random sampling 
is to be used, you must be sure that the 
sample is large enough to be meaningful; 
and if performing a comparative analysis, 
both groups must be large enough to be 
statistically meaningful, and contain sim-
ilar subjects, without “cherry-picking” 
selected types of persons, so that the 
results are unbiased. 

 For our dataset, we extrapolated demo-
graphic information from our electronic 
booking records: gender, self-reported 
race, and age. Our 2012 dataset includes 
1,478 people; 1,013 discharged from the 

jail and 465 discharged from our CCC; 
1,213 males and 265 females; approxi-
mately 51% were white, 21% black, and 
27% Hispanic; 143 were under the age 
of 22, 279 were between 22 and 25, 483 
were between 26 and 35, and 573 were 
36 or older. 

  Take the long view.  
 Next is measuring how long they’ve 

been out, and not counting them as a suc-
cess until the defi ned timeline threshold 
has been crossed. All too often I hear 
about studies that include in their recidi-
vism calculation people discharged just 
a month prior. Most studies use a three 
year mark as the success threshold, with 
separate demarks at 6 months, 1 year, 18 
months, 2 years and ultimately 3 years. 
We followed this model approach. If you 
accept the premise that three years rep-
resents the minimum valid benchmark in 
terms of public safety, then it makes little 
sense to even try to report a “current” 
recidivism rate—there is no reliable, 
data-based way to support such a fi gure. 
In January 2017, Lehigh County will 
begin assembling its recidivism calcula-
tion for individuals in our  2013  dataset. 

 In the early years we performed a 
manual look-back for each person in the 
dataset to determine if and when any 
returned to our jail during the three year 
period following their release. If they did 
not return to us for the three years they 
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We discharge 7,000 
people each year—but 
only 1,000 to 1,500 fi t 
the defi nition of our 

recidivism study group.
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were counted as a success; if they did 
return, we looked at the circumstance 
that brought them back and noted the 
corresponding time frame. This approach 
proved to be very tedious and after a few 
years we learned that it is was not a task 
that could be assigned randomly to varied 
staff; we needed continuity to improve 
the process in order to give the resulting 
data greater credibility. We applied sev-
eral rules to evaluating returns; if they 
were processed in and out on the same 
day, or they were brought in for one of 
the previously referenced exceptions, 
(Summary Offenses, Traffi c Offenses, 
and Failure to Pay Domestic Relations), 

we did not count it as a recidivism event. 
Released on the same day is an impactful 
decision. The right thing to do would be 
to identify all who came back on a new 
open charge, during the measured period, 
and only count them as recidivists if they 
were subsequently found guilty of the 
charge—good from a research perspec-
tive but this really complicates any com-
puter automation, as well as the ability to 
close out annual studies due to unresolved 
cases. For our study purposes we con-
cluded that if the person made bail or was 
otherwise released on the same day, and 
they didn’t return during the three year 
period of measure, they were counted as 
a success—but it is indeed a point of con-
tention, and others might choose to count 
these differently. The key, of course, is to 
make clear, in your fi ndings and conclu-
sions, what you include and what you do 
not include, and stick to it consistently. 

 We also differentiated between those 
who were brought back in solely for a 
technical violation of parole and those 
brought back for a new criminal charge. 
This takes a little extra work because often 
folks are brought in on a technical viola-
tion due to having incurred a new charge 
in a neighboring county, or an investiga-
tion is still in process and the underlying 

new charge fl oats in days or weeks later. If 
it happens within the three year window, 
the record is adjusted to refl ect the event 
as returned for a new criminal charge. 

  Should you include 
technical violations?  

 In addition to assembling a proper 
dataset and allowing for a meaningful 
measurement period, one fundamen-
tal question to answer is whether your 
recidivism rate includes technical parole 
violators or only those who have incurred 
a new criminal charge. We measure both, 
because our constituents want to know, 
and we like to be able to give the most 
complete answer possible, but we keep 
separate rates for technical violations and 

those who are arrested for new crimes, 
and never mingle the two. Failing a drug 
test is bad, and it needs to be monitored, 
but it’s not armed robbery. Technical vio-
lations should be marked, measured, and 
managed differently from criminal acts. 

 In recent years our IT staff put a pro-
gram in place to track all subjects in our 
dataset, applying the defi ned rules and the 
aforementioned exceptions, and noting all 
of the related circumstances surrounding a 
return, in a comprehensive pivot table. The 
pivot table also includes the demographic 
information we generated from our book-
ing software—age groupings, race, and 
gender. As a fi nal step we now take the list 
of persons whom we believe to be “suc-
cesses” based on our own local data and 

enter their information individually into 
national and statewide databases to see if 
they have been arrested and incarcerated 
elsewhere. This has proved to be an eye-
opening and sobering step, permitting us 
to identify individuals who have changed 
their locale but not, sadly, their way of life. 

  No recidivism study is perfect.  
 If an individual released from cus-

tody is arrested on a new charge, but 
the charges are subsequently dropped or 
he is found not guilty, is he a recidivist? 
The ideal research approach would distin-
guish between arrests and convictions, but 
sooner or later, you have to draw a line on 
what you track and what you leave behind. 
At Lehigh County, we do not follow each 
of the persons identifi ed as having been 
rearrested within the three year period, 
locally or across the country, to determine 
if they were subsequently found guilty 
or if the charges were dropped. An arrest 
without a same day release is a recidivist. 
It’s not perfect, but time and resources 
limit how deeply we can go. (And, in fact, 
we have the data on post-arrest disposi-
tions, if any researchers out there would 
like to perform an analysis.) 

 We separate the datasets into two groups: 
those discharged from the jail and those 
discharged from the community correc-
tions center. The expectation being to vali-
date that those whom we spend more time 
with preparing for transition, fi nding work 
and making connections with community 
service providers and pro-social groups 
will be less likely to return. But we don’t 
have a process in place whereby the indi-
vidual program histories and recidivism 
rates are reconciled. We’ve also not taken 
the step of interviewing those who returned 
to try and evaluate the circumstances which 
led to their return. Again the data is avail-
able should a research group want to delve 
further into the contributing factors. 

 Here is a summation of our recidivism 
fi ndings: 
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Increments of 
Time Measured

New Criminal Charges Only New Criminal Charges & TPV

2010 2011 2012 2010 2011 2012

3 year 37.84% 36.98% 38.64% 58.70% 59.10% 60.55%

2 year 31.60% 29.18% 30.65% 51.00% 49.89% 50.67%

18 months 24.95% 24.36% 26.41% 42.90% 43.47% 44.96%

1 year 18.09% 18.45% 20.63% 33.61% 34.79% 37.43%

6 months 11.50% 10.28% 11.83% 21.07% 22.05% 20.13%

See RECIDIVISM, next page

If you accept the premise that three years represents 
the minimum valid benchmark in terms of public 

safety, then it makes little sense to even try to report 
a “current” recidivism rate—there is no reliable, 

data-based way to support such a fi gure. 
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Ohio tried to concede the issue before the 
Supreme Court, only to be pushed into 
addressing it in oral argument. 

  Wilkinson’s  fi nding that Ohio’s adminis-
trative process met Fourteenth Amendment 
requirements drew heavily on the 1983 
holding in  Hewitt v. Helms,  which approved 
a similar notice and meeting process for 
administrative segregation placements. 

  Effect on practice  
 Although  Wilkinson  said Ohio had to 

provide minimal due process protections, 
the unique combination of factors that 
combined to create the “atypical and sig-
nifi cant deprivation” in  Wilkinson  (oner-
ous conditions + long duration + parole 
eligibility suspension) made it easy for 
other agencies to conclude that “our 
supermax circumstances are different, 
so  Wilkinson  doesn’t affect us.” Indeed, 
the procedural protections approved by 
 Wilkinson  for Ohio were not onerous, and 
most agencies were already following 
somewhat similar procedures already. 

  Effect as precedent on 
subsequent cases  

  Wilkinson  left lower courts to continue 
to search for what made a deprivation 

“atypical and signifi cant” and what were 
the “normal incidents of prison life” to 
which a deprivation would be compared. 

 At the time of  Wilkinson , some courts 
of appeal used general population con-
ditions as the baseline; others said the 
baseline was the most restrictive con-
dition routinely available in the prison 
system. See  Wilkinson , 545 U.S. at 223. 
The baseline question remains unresolved 
to this day, with several competing tests 
alive and well among the several circuits. 
See  Aref v. Lynch,  833 F.3d 242, 253 (D.C. 
Cir., 2016) for a summary review of vari-
ous approaches to the baseline question. 

 The parole suspension factor of impor-
tance in  Wilkinson  rarely if ever shows up 
in later decisions, as most courts focus on 
the conditions of confi nement and their 
duration in their application of the “atypi-
cal” test.  Wilkerson v. Goodwin , 774 F.3d 
845 (5th Cir., 2014).  Sandin , not  Wilkin-
son , remains the benchmark decision for 
determining when due process protections 
must attend a particular prison decision. 

 Lower courts not only disagree on 
the baseline question, they also disagree 
as to how long an inmate must linger in 
segregation before duration becomes 
signifi cant in applying the  Sandin  test. 
For example, the  Wilkerson  case from 
the Fifth Circuit, cited above, suggests 
that duration of confi nement begins to 

become a signifi cant factor around the 
three year mark. By contrast, the Second 
Circuit has found 305 days is enough to 
trigger due process protections.  Iqbal v. 
Hasty,  490 F3d 143 (2d Cir., 2007). 

  Comment  
  Wilkinson’s  approval of Ohio’s minimal 

due process procedures was probably to be 
expected, despite the magnitude of the loss 
facing the inmate. In reading  Wilkinson , 
one wonders how the 2005 Supreme Court 
would have decided  Wolff v. McDonnell , 
its 1974 disciplinary hearing case. 

 Endnotes: 
  1 . We have reviewed several of those cases, includ-
ing  Wolff v. McDonnell  (due process in disciplinary 
hearings), XX-CMR-2, Aug/Sept., 2014;  Hewitt 
v. Helms  (due process in administrative segrega-
tion decisions) XXI-CMR-2, Aug/Sept, 2015, and 
 Sandin v. Conner  (changing the test for determining 
whether a liberty interest existed) XXII-CMR-3, 
Oct/Nov, 2016. 

  2.  For a discussion of the possible negative effects 
of such conditions of isolation, see articles in 
XXVIII Correctional Law Reporter, No. 3, Oct/
Nov, 2016. 

  3 . Loss of parole eligibility, in effect, eliminates 
an inmate’s ability to earn “good time,” one of 
the explicit deprivations the Court had previously 
found triggered a due process right. Nevertheless, 
no express reference to loss of good time appears 
in the  Wilkinson  materials.   
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 Our IT staff also generates a pivot 
table with the associated demographic 
information for the subjects in each 
annual data set. The table data does not 
include recidivists who were manually 
identifi ed as having been charged with 
crimes in other jurisdictions who did not 
return to Lehigh. The pivot table allows 
for numerous demographic measures and 
comparisons; these are just a few: 

 • Our recidivism rate for those discharged 
from our Community Corrections Cen-
ter is typically between 7 and 12 points 
lower than those discharged from our 
Jail. 

 • Men return to jail at a rate of about 63%, 
Black males having the highest percent-
age, followed by Hispanic males. 

 • Women return to jail at a rate of about 
50% regardless of race. 

 • Persons with solely DUI related charges 
comprised about 20% of the datasets. 

 • The recidivism rate for those convicted 
solely of DUI related offenses is about 
half of those convicted of other criminal 
offenses, and therefore if you remove 
the DUI offenders from the equation 
the recidivism rate for the remaining 
subjects pushes even higher. 

 • 65% of those who return within the 
three years of measure do so within the 
first year following release. 

 • The 18 to 21 year olds have the highest 
recidivism rate but the largest group 
in the data set is the over 36 year olds, 
followed by the 26 to 35 year olds. 

 Another shortcoming to mention is that 
these recidivism rates are not adjusted for 
mortality. So unfortunately those among 
the datasets who died within three years 
of release are counted as successes. Anec-
dotally I surmise that the age group with 
the highest mortality rate is the “over 36” 

group, which contains a higher percentage 
of perennial substance abusers; again the 
raw data is available should a researcher 
want to ferret-out this assumption. 

 As an interesting side note, between 
2010 (the fi rst of the three datasets listed) 
and 2015 (the third year of the 2012 data-
set tracking) the average daily population 
of our county department of corrections 
dropped from 1,299 to 1,114, despite 
growth in our local free-world county 
census. So although our dataset size and 
recidivism rates have not appreciably 
diminished, we appear to be experiencing a 
reduction in new offenders coming through 
our door. I’ll don those rose colored glasses 
and say, just perhaps we’re starting to do a 
better job keeping folks out of the system. 

  *Edward Sweeney retired as Director of Correc-
tions for Lehigh County Pennsylvania on January 
19, 2017 after 32 years in the fi eld and is now 
consulting on corrections management. Ed can be 
reached at  sweeneycorrections@gmail.com .    
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