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  Third Circuit Ruling May Discourage Jails from 
Assisting Immigration Enforcement 
 By Edward Sweeney* 

 The issue: Was a local jail liable 
for a federal agency’s mistake? 

 Galarza v. Lehigh County was brought 
by the American Civil Liberties Union 
(ACLU), and is one of a number of chal-
lenges to the authority of Immigration and 
Customs Enforcement (ICE) to use local 
jails to enforce federal immigration law. It 
was the ACLU who developed the line of 
argument that ICE detainers are “requests” 
and, therefore, government entities that 
choose to honor them do so at their own 
risk. The plaintiff, Ernesto Galarza, was 
arrested along with three others by local 
police and detained on drug-related 
charges. Two of his codefendants were citi-
zens of the Dominican Republic, and the 
third was a citizen of Honduras. Galarza 
posted his bail, but before he was released 
local ICE offi cials issued an immigration 
detainer under Homeland Security Regula-
tions, 8 CFR 287.7. On the authority of the 
ICE detainer, the plaintiff was held in the 
jail from Friday evening through the fol-
lowing Monday. (The federal ICE detainer 
reads, “Temporary detention at Depart-
ment request. Upon a determination by the 

Department to issue a detainer for an alien 
not otherwise detained by a criminal justice 
agency, such agency shall maintain cus-
tody of the alien for a period not to exceed 
48 hours, excluding Saturdays, Sundays, 
and holidays in order to permit assumption 
of custody by the Department.”) Galarza 
was released on Monday evening after ICE 
agents interviewed him and determined he 
was indeed a U.S. citizen. The ACLU fi led 
a federal civil action against ICE, the arrest-
ing police agency, and Lehigh County. The 
action against Lehigh County asserted that 
a detainer from ICE is not mandatory, and 
since the county chose to honor the detainer, 
it was culpable along with ICE for what 
turned out to be an erroneous detention. 
What makes the case somewhat different 
from other challenges to ICE enforcement 
is that Lehigh County followed to the letter 
the associated procedures outlined in the 
Code of Federal Regulations: Galarza had 
been detained initially on a drug offense 
and he was released within the 48-hour 
period provided for under the ICE detainer. 
This set of facts makes it the perfect case 

 In  Galarza v. Lehigh County  (Civil 
Action No. 10-cv-6815), the Court has 
ruled that detainers issued to jails by 
Immigration and Customs Enforcement 
(ICE) are “requests,” not binding orders, 
and that jails carrying out such detainers 
are not shielded from liability when there 
are defects or other problems with the ICE 
request. The ruling may come as a surprise 
to local corrections agencies that routinely 
honor federal immigration detainers as they 
would honor detainers from other jurisdic-
tions. Typically jails are not responsible for 
evaluating the underlying circumstances 
or evidence for a detainer, but instead, 
once the individual is in custody, to simply 
advise the issuing authority that the subject 
is now available for custody or action, and 
to hold the subject person for a reasonable 
time pending transfer. That assumption 
is no longer a safe one when it comes to 
immigration detainers, at least for now. 

 *Edward Sweeney is Director of Corrections for 
Lehigh County, and actively assisted the assigned 
assistant county solicitor defending the county’s 
procedures and conduct in the case. He can be 
reached at  EdSweeney@lehighcounty.org . 
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Admissions by Type and Offense

1991 2001 2006 2011

New court 
commitment

Parole 
violation

New court 
commitment

Parole 
violation

New court 
commitment

Parole 
violation

New court 
commitment

Parole 
violation

Total 100 100 100 100 100 100 100 100
Violent 28.7 23.7 29.4 23.9 27.3 24.1 30 27.4
Murder 3 1.7 2.5 1.3 2 1.1 2.4 1.2
Negligent manslaughter 1.3 0.5 1 0.4 0.8 0.4 0.8 0.3
Rape/sexual assault 5.6 3.6 6.3 3.4 5.7 3.9 5.7 4.8
Robbery 9.9 11.6 8.1 9.2 6.8 7.4 7.9 8.4
Assault 7.5 5.5 9.2 7.9 9.5 9.1 10.7 10.5
Other violent 1.4 0.7 2.3 1.8 2.4 2.1 2.5 2.2
Property 31.4 42.4 27.4 32.5 26.9 33.3 27.5 32.4
Drug 29.9 25.5 30.5 35.1 28.8 31.7 24.9 26.2
Public order 8.9 6.1 12.1 8 16.4 10.3 16.8 13.2
Other/unspecifi ed 1.1 2.3 0.6 0.5 0.6 0.6 0.8 0.8
All fi gures are percentages. Sources: Bureau of Justice Statistics, National Prisoner Statistics Program and National Corrections Reporting Program, 1991, 2001, 2006, and 2011.
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mail rejection rules that met the mandate 
from the case, which spelled out, albeit in 
somewhat vague terms, the sort of reasons 
that were necessary to support rejecting a 
particular letter. Restrictions must further 
an institutional interest in security, order, 
or rehabilitation 1  and be “no greater than 
is necessary or essential to the protection 
of the particular governmental interest 
involved.” This test, applied by lower 
courts in other cases where an inmate’s 
right confl icted with an interest of the 
institution, was the main legacy of  Procu-
nier , and survived for two decades. 

 Another operational impact related to the 
appeal process that  Procunier  demanded. 
The appeal process meant that the decision 
to reject a piece of mail had to be accom-
panied by a reason or reasons that fi t into 
the “security, order, or rehabilitation” cri-
teria of  Procunier  and were more specifi c 
than simply saying “this letter threatens 
the security of the prison.” The offi cial 
responsible for putting those reasons in 
writing knew that his decision was subject 
to review by someone higher up the prison 
chain of command, perhaps even someone 
at the Department level, and could eventu-
ally be reviewed by a federal judge. 

  Procunier  was the opening salvo in 
Supreme Court decisions dealing with 
inmate First Amendment rights and pro-
vided a springboard for litigation over 
inmate access to publications. 

 Investigator Ban 
 The second issue in  Procunier  was 

the validity of the rule that forbade a law 
student working for an attorney repre-
senting an inmate from entering the insti-
tution. The Supreme Court found the rule 
unconstitutional for reasons that warrant 
brief comment. 

 The rule failed to pass Constitutional 
muster because it “imposed a substan-
tial burden on the right of access to the 
courts.” How? By making it more diffi cult 
for lawyers representing inmates to obtain 
routine information from their clients in 
prisons scattered all over the state. While 
the CDC rule permitted up to two licensed 
private investigators working for a lawyer 
to have access to inmates, the Court felt 
that attorneys might be discouraged from 
taking on an inmate client because of the 
cost and inconvenience of even simple 
matters, such as having a document taken 
to the inmate for signature. It is ques-
tionable whether today’s Supreme Court 
would take such a sympathetic approach. 

PROCUNIER, from page 89  What also weakened California’s 
defense was an unexplained inconsistency 
in its rules. The Department Director had 
stated that without the “licensed” investiga-
tor qualifi cation, law fi rms might desig-
nate anyone as an investigator, including 
“people that we wouldn’t allow in the 
institutions” (354 F. Supp. 1092, 1099). 
But while a law student working for a law 
fi rm was barred from entering a prison, one 
working for a law school program could 
be admitted upon a showing of enrollment 
in the program. “[T]he arbitrariness of the 
distinction between the two categories of 
law students does reveal the absence of 
any real justifi cation for the sweeping pro-
hibition of” the rule. 416 U.S. at 421. 

 This was not the last time a court would 
fi nd that a prison rule that attempted to 
plug a perceived security loophole was 
fatally undermined by a practice in the 
same prison that left open a similar, if not 
identical loophole.

Endnotes 
 1. “Rehabilitation” is not a legitimate institutional 
interest in jails, as least as far as pretrial detainees 
were concerned. The state’s interest in rehabilitation 
comes as a byproduct of conviction and sentence. 
There has been very little litigation over the years 
dealing with First Amendment restrictions based on 
grounds of rehabilitation.   

to resolve whether or not enforcement of 
the detainer is required, and if the subject 
county can be held liable for an erroneous 
detainer. 

 On March 30, 2012, District Court 
Judge James Knoll Gardner, in the U.S. 
District Court for the Eastern District of 
Pennsylvania, dismissed the civil action 
against Lehigh County, fi nding that the 
county’s policy of detaining a person in 
accordance with the Immigration Detainer 
was constitutional and consistent with 
federal statutes and regulations; that 8 
CFR 287.7, under which the Detainer was 
issued, requires county jail offi cials to 
hold the person named in the detainer; and 
that the plaintiff was not detained in viola-
tion of the time limitations set forth in the 
Detainer. The arresting police agency and 
ICE were not dismissed, and subsequently 
settled. Plaintiff appealed the dismissal 
against Lehigh, however, and the Third 
Circuit agreed to hear the case. The Court 
heard oral arguments in October 2013. 
Because no federal court had addressed 
this question previously, a fi fty-seven 

page amicus brief was also submitted by 
national law professors and scholars in 
support of Galarza and reversal. 

 No help from Department of Justice. 
 At this point, one might have expected 

the federal Department of Justice to join 
the suit defending Lehigh County jail. The 
ACLU has used cases like this to discour-
age local jails across the country from hon-
oring ICE detainers and several large local 
jurisdictions have already decided to no 
longer cooperate in enforcing ICE detain-
ers. Since Galarza had been detained on a 
criminal drug charge and he was released 
timely, the county seemed to have a strong 
position; ICE attorneys might have been 
expected to argue to preserve the local jail 
option as an enforcement tool. Instead, ICE 
provided no legal assistance, and between 
2008 and 2013 greatly back peddled on the 
interpretation of “request/shall maintain 
custody” by issuing a new detainer form 
and memorandums detailing new notifi -
cation procedures. (The Department of 
Homeland Security has made no formal 
changes to the language used in 8 CFR 
287.7.) The Third Circuit handed down a 

2 -1 ruling in favor of the Galarza and the 
ACLU on March 4, 2014. The majority 
of the Court, Judges Fuentes and Cowen, 
ruled that the federal detainer is indeed 
just a request and as such the county jail 
is accountable for the associated deten-
tion decision. The court focused its con-
sideration around the Tenth Amendment; 
essentially, the federal government cannot 
command the government agencies of the 
states to imprison persons of interest to fed-
eral offi cials. They ruled that a conclusion 
that a detainer, issued by a federal agency, 
is an order that state and local agencies are 
compelled to follow, is inconsistent with the 
anti-commandeering principle of the Tenth 
Amendment; given this, Lehigh County 
was free to disregard the ICE detainer, and 
it therefore cannot use as a defense that its 
own policy did not cause the deprivation 
of Galarza’s constitutional rights. Circuit 
Judge Barry, who wrote the dissenting opin-
ion, stated that to consider these detainers as 
mere requests “has enormous implications 
and will have, I predict, enormous ramifi -
cations.” The court returned the case to the 
lower court for further action and Lehigh 
County is now weighing its options.   
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